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WEIGHING 
THE EVIDENCE 


E RAN INTO A FRIEND OF OURS the 

other day, an officer who had just completed 
3 months’ duty as member of a general court mar- 
tial at one of the naval districts, and listened with 
interest to some of his experiences. We learned 
that our friend had frequently been perplexed in 
arriving at findings of guilt or innocence, espe- 
cially when the number of witnesses testifying was 
identical for each side. He insisted that the other 
members of the court on which he had served ex- 
perienced the same difficulty, and asked for some 
rule of thumb by which he might be guided in the 
future. 

Unfortunately, there is no rule of thumb. There 
are certain tests that can be applied to the state- 
ments of witnesses, but the tests are, in the last 
analysis, the ordinary tests by which we scrutinize 
statements of fact that occur in everyday life, and 
not “legal calipers” that we can apply in the court- 
room to ascertain if statements come within allow- 
able tolerances and are, therefore, truth. 

Ever since laws were first codified and printed, 
learned judges have been handing down decisions 
relating to “reasonable doubt,” among the many 
other topics discussed in the bulky legal tomes. 
If all the words written about “reasonable doubt” 
were laid end to end, they would not, in the aggre- 
gate, add up to a definition of reasonable doubt 
which would be any better than the simple defini- 
tion “a doubt which, under the circumstances, is 
reasonable.” To put it very bluntly, when you try 
to define a term which already is boiled down to its 
bare essentials, you make as big a mistake as all 
those who have gone before you in this futile field 
of endeavor. And you only add to the confusion. 

Weare not really getting away from our friend’s 
problem. Appraising the testimony of witnesses 
is inextricably tied up with the age-old question of 
reasonable doubt. If there is no doubt, reasonable 
or otherwise, then the court has not been perplexed 
in arriving at its findings. 


We are not unsympathetic. It is, in truth, a 


frustrating experience to have the responsibility 
of determining which of two sets of witnesses is 
telling the story which the court should accept as 
To all outward ap- 


the true statement of fact. 
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pearances, the witnesses have told what they knew 
in a straightforward fashion, without apparent 
passion or prejudice, with no hint of fabrication ; 
their demeanor on the stand has been irreproach- 
able. Their candor has been noteworthy, and each 
has conveyed the impression that he is there in 
court only because someone ordered him to be 
there, and that he has no particular interest in the 
outcome of the trial. In fact, even the accused 
has testified with equal candor, has given straight- 
forward testimony that denied his guilt, and has 
withstood a rigorous and searching cross-exami- 
nation. Discounting the obvious interest of any 
accused in escaping from whatever trouble he is 
in, and lending only average credence to his story, 
there is little reason to doubt even the accused. 
This can be a tough decision to make, and we can- 
not find it possible to be anything but sympathetic 
with an officer who says only that he finds a deci- 
sion “perplexing.” To us, that seems a mild 
enough term. 

While a rule of thumb is not available, still there 
are tests which the race of mankind has evolved 
during its long march along the road to civiliza- 
tion, and which have been expressed orally and in 
writing at various times and places for the guid- 
ance of succeeding generations. Perhaps we can 
describe some of these tests here. It should be 
remembered, though, that you should not use these 
tests solely in the legal sense. Members of courts, 
like members of juries, should act upon statements 
of fact—reason them out, if you will—not as legal- 
ists but as average men who have lived to a state 
of maturity, and have suffered or enjoyed the 
ordinary experiences that the ordinary average 
man suffers or enjoys during his lifetime. In other 
words, geniuses, martinets, or religious fanatics 
will have to masquerade as ordinary people when 
they sit on courts martial. Now, let’s see what 
some of the tests are. 

Competence——We have two kinds of incom- 
petent witnesses. The first is the witness who is 
legally incompetent because he has been declared 
insane, and therefore incapable of handling the 
ordinary affairs of life in a normal manner. You 
will seldom come across this type of witness, so 
need not give the matter too much concern. Be- 
sides, there exists in law, as you will read else- 
where in this issue of the JAG Journat, a pre- 
sumption that all persons are sane, until they have 
been adjudged otherwise. At the same time, 
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following World War II, there were a lot of 
people roaming at large who had incurred “battle 
fatigue,” who had undergone psychiatric observa- 
tions and examinations in various service hos- 
pitals, and who had been discharged from the 
Armed Services with medical discharges relating 
to mental disturbances. It is unwise, therefore, 
to accept wholeheartedly the testimony of wit- 
neses who give clear, unmistakable indications of 
mental abnormality. The court, in such circum- 
stances, might inquire into matters touching upon 
the competency of the witness. 

The second type of incompetent witness com- 
prises persons who testify willingly, and even 
with gusto, about things they have no knowledge 
of. Don’t get the idea that these are dishonest or 
perjurous witnesses; they simply are over-willing, 
er, possibly, possess too great faith in their own 
accomplishments, Typical of this class is the man 
who, without benefit of previous medical train- 
ing, testifies that the accused suffered from “mi- 
graine headaches.” Another example is the man 
from the dry, semidesert country of New Mexico, 
who has never seen a marine boat engine, yet 
describes its “innards” and tells the court how 
much a marine engine of a certain horsepower 
would cost at second-hand. 

The foregoing examples are intended to empha- 
size, rather than actually typify, what is meant by 
incompetence in the sense in which we are dis- 
cussing it here. Perhaps a more common example 
would be the person who testifies that a certain 
automobile “was going 80 miles per hour when it 
passed me.” It is not often that young people will 
have the practice or experience in estimating the 
speed of a vehicle and of checking their estimates 
against recorded speedometer readings to deter- 
mine the accuracy of their estimates. It simply is 
not their business. On the other hand, mounted 
traffic officers not only have the opportunity of ac- 
quiring practice and experience in estimating 
speeds, but are required to do so in their daily 
occupations, and they have the means of determin- 
ing the validity of their estimates. It would not 
be an undue laboring of this phase to point out 
that a person who has had the normal experience 
of estimating speeds of automobiles in which he 
has been a passenger, and of checking those speeds 
against the speedometers of those cars, may not in 
every case be competent to estimate the speed of a 
jeep or of a truck without actual speedometer 
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checks. Difference in height above road level and 
difference in motor noise may confuse a person 
whose experience in estimating speeds has all been 
done in passenger cars. Try it for yourself and 
see if this is not true, on your next train ride, for 
example. 

Opportunity to Know.—A second test, derived 
from everyday experience, that courts can apply to 
testimony given before them is, “Did the witness 
have the time, opportunity, and the physical facul- 
ties necessary to learn the things he has told the 
court he knows?” Take, for example, the man 
who has been tangled up in a general mélée of 
sailors and civilians that terminates in serious in- 
jury to one or more persons. With every indica- 
tion of candor and of telling the truth, this man 
testifies to a great many details of the fight and 
identifies the accused as a “vicious aggressor,” even 
though the witness himself had not been attacked 
by the accused, was defending himself against the 
onslaught of three other individuals, and obvi- 
ously had his hands full to escape serious injury. 
Under such circumstances, the court is justified in 
questioning the opportunity of this witness to ob- 
serve so many details, and to have had such a con- 
tinuous and uninterrupted view of the accused as 
to say that he was a “vicious aggressor.” We do 
not say that it is impossible for such a witness to 
have acquired accurate, truthful knowledge under 
such circumstances, but the court may well con- 
sider this factor in weighing the value of testi- 
mony when the testimony on both sides is of ap- 
parent equal weight. 

Similarly, a witness who testifies that he saw, 
at a considerable distance, the accused commit an 
offense which required only a fleeting movement 
of hand or body, might be tested by the normal 
ability of the human eye to observe clearly at such 
a distance and under lighting conditions similar 
to those prevailing at the time of the alleged of- 
fense. After all, we have heard of people who 
could see a fly sitting on a church steeple 2 miles 
away, but we have not believed that they actually 
possessed such phenomenal eyesight. This, of 
course, is so extreme a comparison as to be absurd, 
but it serves to illustrate our thesis that the test 
of the ordinary man is the test of ordinary expe- 

rience in life. 

Objectivity.—It will be surprising to no one, we 
suspect, to see it stated in print that the testimony 
of most witnesses is colored by their own idiosyn- 
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crasies. Quite often, a witness who has a deep 
sense of right and wrong, and who “lives by the 
book” will form an unconscious but very definite 
dislike for those whose moral senses are blunted, 
and who frequently pursue a path of virtue which, 
in his opinion, is a crooked one. Such a person, 
as a witness, may combine his belief that the ac- 
cused was “capable of doing such a thing” with 
one or two isolated facts, and form a mental belief 
in the guilt of an accused which justifies a complete 
statement of facts to which he testifies in court. 
This is a coin with two faces, however, because 
the number of men who have blunted consciences 
and who see no wrong in doing what the rest of 
us know to be wrongful, is as great as, or greater 
than, the number of religious or moral fanatics 
in the service. In any event, the testimony of wit- 
nesses should be scrutinized for any evidence of 
a tendency in either direction. 

It is quite possible to bring into this same cate- 
gory other strong emotions, such as patriotism, 
jealousy, and revenge. While these emotions more 
often affect motivation, rather than objectivity, it 
is possible to consider both motivation and objec- 
tivity under the same head for the purpose of 
this article. Should the court have an opportunity 
to inquire into matters coming under this category 
during the trial, it is appropriate to do so when 
there is some indication that motivation or objec- 
tivity are not all that might be desired. Cer- 
tainly, in perplexing cases, these are factors the 
court should consider in weighing the value of 
testimony. 

Confirmation. The court is required to bring 
its common sense and its everyday knowledge into 
the courtroom with it and to use them during the 
trial, and to bring them into its deliberations when 
the trial is over. It is folly to assign mature, 
competent, experienced naval officers as members 
of courts if they must leave a lifetime of living 
outside the courtroom and bring into the court 
only a pair of ears, and a mind that has been erased 
of all except a clean sheet on which to record the 
words they hear in the courtroom. Testimony 
cannot and should not be completely discounted 
merely because it appears to be on the barest 
fringes of the realm of possibility. It is possible 
for testimony of that type to be well-nigh incred- 
ible and absolutely true at the same time. How- 
ever, the chances are against it. 

Consequently, testimony that is not confirmed 
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by facts or experience or knowledge within ordi- 
nary human experience should be closely scruti- 
nized by courts. The object of the scrutiny should 
not, in every case, be for the means of excluding 
unconfirmed testimony, but should in every case be 
for the purpose of testing it against the pattern 
of the court’s experience. 

The second step in the test for confirmation is to 
compare it with the testimony of other witnesses, 
by way of confirmation. Again, the result of 
the test should not in every case be to exclude the 
least likely testimony, which, after all, may be the 
actual truth of the matter. But, at least, apply the 
test. : 

It may be argued that the mind actually per- 
forms each of these tests automatically in every 
case. From that argument we cannot, logically, 
dissent strongly, because the mind of the educated, 
well-intentioned person performs its mental 
processes without conscious recognition on the 
part of the thinker. On the other hand, when the 
Navy is to be protected against the misdeeds of 
malefactors, and when people in the Navy are to 
be protected against unjust conviction of offenses 
which they did not commit, some effort should be 
made to resolve perplexities consciously, rather 
than automatically. On either side of the case 
there is too much at stake to go through the de- 
liberative process automatically, lest weighing the 
evidence become perfunctory and the administra- 
tion of justice become merely another routine task 
in a day’s work. 


PLEA OF INSANITY 


By CDR Anthony J. DeVico, USN 


HARPLY A DAY GOES BY that newspapers 

fail to carry an account of a completed or at- 
tempted felony. Such accounts have become 
accepted as routine and the facts are only briefly 
scanned, if at all, unless there promises to be some 
“sex angle”, in which case the facts are avidly 
read. What has come to be accepted in just as 
routine a fashion is the plea of insanity that is 
set up in behalf of those accused of committing 
these felonies. An increase in the number of cases 
in which insanity is put forth as a defense has 
been noted recently in naval courts-martial 
proceedings. 





The increase in the number of cases wherein in- 
sanity is pleaded as a defense is due, undoubtedly, 
to the tremendous strides in the field of medicine 
within the past two decades, and to the phenom- 
enal rise of the science of psychiatry within that 
field. Obviously, an article of this nature, con- 
cerned as it is with a subject that covers such a 
wide area, and about which numerous books have 
been written, must limit itself to certain well-de- 
fined aims. Keeping this in mind, as well as the 
mission of the JAG Journat, “* * * to pro- 
mote legal forehandedness among naval personnel 
charged with the administration of naval law,” 
the following article will discuss what the prosecu- 
tion must do when the defense of legal insanity 
is raised by the accused, and what the court must 
determine before it can arrive at a finding. 

No article on a phase of criminal law would be 
complete without a preliminary discussion of 
“criminal intent.” Perhaps no other term has been 
so loosely employed and literally “kicked around.” 
To begin with, a court martial is a criminal court. 
In every criminal case the burden is on the prosecu- 
tion to prove, by relevant evidence: (a) that the 
act charged was really committed; (6) that the 
accused committed it; and (c) that the accused 
had the requisite criminal intent at the time. 
These three facts broadly constitute the issues in 
every case (VC&B, sec. 148). The “act” referred 
to in (a) and (0) above must be an unlawful one. 

Regarding the element of intent, crimes are dis- 
tinguished as follows: those in which a distinct 
and specific intent, independent of the mere act, 
is essential to constitute the offense; and those in 
which the act is the principal feature, the ewistence 
of the wrongful intent being simply inferable 
from the act. From the prosecution’s viewpoint, 
in cases of the former class, the characteristic or 
specific intent must be established affirmatively as 
a separate part whereas, in the latter class of cases 
it is only necessary to prove the commission of 
the unlawful act (VC&B, sec. 151). It is ap- 
parent, therefore, that in our discussion of what 
the prosecution must do when the defense of legal 
insanity is raised, as well as in discussing what 
the court must determine before it can arrive at 
a finding, we are going to be particularly con- 
cerned with the third of the three issues pointed 
out in the preceding paragraphs, that must be 
proved by the prosecution in every criminal case, 

i. e., that the accused had the requisite criminal 
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intent at the time of the commission of the offense 
for which he is on trial. 

It may be useful—even comforting—to record 
here that every person, in the eyes of the law is 
presumed to be sane until the contrary is proved to 


the satisfaction of the court. In a criminal trial, 
where the sanity of the accused at the time of the 
commission of the crime is put in issue, the burden 
is on the accused to overcome the presumption of 
sanity by evidence sufficient to create a reason- 
able doubt of his mental capacity to commit the 
offense (160 U. S. 469). This does not mean 
that, in a criminal proceeding, the accused can 
merely plead “not guilty by reason of insanity,” 
and thereby create a reasonable doubt of his men- 
tal capacity. It means that the accused must 
actually introduce evidence to create a reasonable 
doubt about his sanity. 

Assuming, therefore, that the accused does suc- 
ceed in creating a reasonable doubt concerning his 
mental capacity, has the prosecution’s case been 
changed in any manner? And if so, how? The 
accused, by his plea of not guilty, debates every 
material element of the crime specified, and the 
prosecution is required to affirmatively prove them. 
It is a fundamental rule of law that the prosecu- 
tion must sustain the burden of proving every 
element of the offense specified, and the burden 
of proof never shifts to the accused (VC&B, Sec. 
154). Until the accused introduces evidence 
creating a reasonable doubt about his sanity, the 
prosecution is entitled to rely upon the presump- 
tion of sanity which attaches to all persons 
(NC&B, Sec. 311). However, when the accused 
offers evidence to rebut the presumption, the com- 
plexion of the prosecution’s case is changed. In 
effect, the accused not only denies the third ele- 
ment which the prosecution is required to prove— 
that he had the requisite criminal intent at the 
time—but he now denies, and introduces compe- 
tent evidence to disprove, that he was even capable 
of formulating such an intent. As a result, the 
prosecution must prove, as an essential element of 
the offense, that the accused was sane at the time 
of the commission of the offense and possessed the 
requisite criminal intent. 

Perhaps it might be well to mention at this 
time at what point in the proceedings the prosecu- 
tion may introduce evidence of the accused’s 
sanity. This is contingent upon the modus ope- 
randi used by the defense. For example, if the 
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defense, during the cross-examination of the pros- 
ecution witnesses, questions them with regard to 
the accused’s sanity, then the prosecution, in redi- 
rect examination, can ask questions bearing on the 
accused’s sanity. On the other hand, if the ac- 
cused introduces evidence of his sanity after the 
prosecution has rested its case, then the prosecu- 
tion, after the defense case has been rested, will in- 
troduce its direct evidence of the accused’s sanity 
in rebuttal. It will have tested, of course, the de- 
fense testimony on insanity by proper cross- 
examination. Whatever the actual mechanics, 
now what kind of evidence must the prosecution 
introduce once the presumption of sanity is re- 
butted by the accused ? 
It is safe to say that, in general, the rules of 
evidence applicable in a criminal trial in which 
insanity is a defense are the same as in any other 
criminal or civil trial. Evidence is defined in 
Naval Courts and Boards, section 142 as “* * * 
that which tends to prove or disprove any matter 
in question or to influence the belief respecting it. 
It includes all the means by which any alleged 
matter or fact, the truth of which is submitted to 
investigation, is established or disproved; also, 
that which is legally submitted to a jury,.to enable 
them to decide upon the questions in dispute, or the 
issue, as pointed out by the pleadings, and dis- 
tinguished from all comment and argument.” (See 
also “Z'estimony, Evidence and Proof,” in the 
JAG Journat for October 1949.) Confined 
to our particular discussion, we can define evidence 
as “that which will tend to prove the mental ca- 
pacity of the accused or to influence the belief 
respecting it. It will include all the means by 
which the question of sanity is established. It will 
include that which is legally submitted to the court 
to enable it to decide upon the question in dispute, 
that is, the sanity of the accused.” 

What are some of the means that the prosecution 
has at its disposal, which may be legally submitted 
to the court, to enable it to determine that the 
accused, at the time of the commission of the of- 
fense, was sane and therefore capable of entertain- 
ing the requisite criminal intent? Regardless of 
whether the issue of insanity was raised by the ac- 
cused in the prosecution’s case-in-chief (by cross- 
examination), or in the defense case-in-chief, the 
evidence presented by the prosecution will fall into 
either or both of the following categories: (1) ex- 
pert testimony; (2) nonexpert testimony. 






























We distinguish expert from nonexpert. testi- 
mony because of the rules of evidence applicable 
toeach. It is a fundamental rule of evidence that 
witnesses cannot state their opinions, but must con- 
fine their testimony to facts (VC&B, sec. 224). 
However, there are several exceptions to this rule. 
One of these exceptions pertains to the testimony 
of “experts”. Under this exception, the opinion 
of an expert witness, duly qualified as such, is ad- 
missible in evidence. As to who can testify as an 
expert, in general, any person who is able to give 
the jury (court) appreciable help upon a subject 
in which special knowledge is necessary or helpful 
in arriving at a correct inference from the facts 
proved, is qualified to testify as an expert on that 
subject. (Wigmore, Evid. (2d Ed., 1923), vol. 
IV, sec. 192.3.) 

Such opinions are admissible for the reason 
that they are based upon experience and know]l- 
edge which is beyond that of the average member 
of a court (VC & B, Sec. 229). Before a witness 
can testify as an expert, however, he must satisfy 
the court that he is specially qualified. The bur- 
den of “qualifying” a witness rests upon the person 
introducing him as an expert (VC & B, Sec. 229). 
A properly qualified expert witness may state his 
opinion only in answer to hypothetical questions 
unless he has personal knowledge of the facts in the 
particular case in which he is a witness. Under 
such circumstances, actually, he combines expert 
skill and personal observation, and is no longer 
an “expert” in the technical sense of the term. 
(NC & B, sec. 230). The hypothetical questions 
propounded by the prosecution need not neces- 
sarily take into account all the testimony but, in 
framing such questions, the prosecution must not 
assume facts outside of the evidence. The expert 
is allowed to assume certain facts in evidence to be 
true in order to base an opinion thereon. It is 
precisely this “leeway” given to the expert that 
renders his testimony so different from the non- 
expert witness, who can state his opinion only as 
being based on his observations or examinations 
or both. 

Who may the prosecution call as an expert wit- 
ness in a court martial proceedings when the issue 
of insanity has been raised by the accused? While 
the various jurisdictions are not unanimous on 
this question, the Federal courts hold that you 
cannot determine by a general rule just how much 
skill, knowledge, and experience a witness must 





have in order to qualify as an expert (227 U. 8. 
540), the competency of each witness being a mat- 
ter resting in the sound discretion of the trial 
court. Commenting on this concept, Wigmore has 
stated, “ * * * the trial court must be left 
to determine, absolutely and without review, the 
fact of possession of the required qualification by 
a particular witness.” In explanation of his stand 
Wigmore says, further, “Looking at the complica- 
tion of facts often entering into a witness’ compe- 
tency and best understood by the trial judge 
alone—looking at the comparatively trifling char- 
acter (in relation to all the issues of a trial) of 
the topics over which controversy arises—looking 
at the ample and sure safe-guard of cross- 
examination to reveal the witness’ real qualifica- 
tions—looking at the injustice of requiring the 
busy judges of the Supreme Courts to investigate 
such trifles—in view of all these considerations, it 
cannot be doubted that the rule cf the future ought 
to be: The experiential qualifications of a par- 
ticular witness are invariably determined by the 
trial judge, and will not be reviewed on appeal.” 
(Wigmore, Evid. (3d ed., 1940), vol. II, sec 561.) 

Another exception to the general rule of evi- 
dence, that witnesses cannot state their opinions, 
pertains to opinions arising from facts of daily 
observation and experience, and forming the basis 
of conclusions of fact. Under this exception, opin- 
ions which are practically instantaneous conclu- 
sions drawn from numerous facts within the daily 
observation and experience of a witness are ad- 
missible. For example, any intelligent witness 
may testify to an opinion based upon the demeanor 
or appearance of a person, as to his sanity, sobriety, 
identity, etc. (VC&B, Sec. 227.) Under this ex- 
ception, lay witnesses who are sufficiently ac- 
quainted with the person whose sanity is at issue 
to form an intelligent opinion on the matter, may 
state their opinion (190 U. S. 548; 227 U. 8. 540). 
As to what the qualifications of each particular 
witness (not an expert) must be in order to state 
an opinion on another’s mental condition, there is 
no general rule of thumb. This usually rests upon 
the discretion of the trial judge (227 U. S. 540). 

When the prosecution calls a witness and fails 
to qualify him as an expert, his testimony is sub- 
ject to all the ordinary rules of evidence. A\l- 
though he may state an opinion arising from facts 
of daily observation and experience, he may not 
state an opinion in answer to hypothetical ques- 
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tions, asswming certain facts to be true. As has 
been pointed out, the hypothetical question, based 
on the assumption of certain facts to be true, is 
reserved for the witness who has qualified as an 
“expert.” 

In offering evidence of the accused’s sanity, 
therefore, the prosecution may obtain the testi- 
mony of duly qualified experts, and of nonexperts. 
The former can state their opinions in answer to 
hypothetical questions, assuming certain facts to 
be true (VC&B, sec. 230). The latter may testify 
only concerning facts that they have observed, al- 
though they may state their opinions based on 
their observations of the accused’s mental com- 
petency (VWC&B, sec. 227). Of course, if a person 
who observed or examined the accused shortly 
after the commission of the offense has qualified as 
an expert witness, he can testify relative to any 
opinion he may have formed of the accused’s 
mental competency. 

Having seen what the prosecution must do when 
the issue of insanity is raised by the accused (prove 
the accused’s sanity like any other fact in order 
to prove that the accused had the requisite crim- 
inal intent) ; and the classes of witnesses who may 
be called upon to testify (expert and non-expert) 
we are now ready to place ourselves in the shoes of 
the members of the court. We will have to de- 
termine, upon the evidence adduced, (1) was the 
act charged really committed; (2) did the accused 
commit it; and (3) was the accused sane at the time 
of the commission of the offense, so as to be cap- 
able of entertaining the requisite criminal intent. 
For the purpose of our discussion we need concern 
ourselves only with the third of these issues. 

We can start off with the general proposition 
that it is the prerogative and duty of the court to 
weigh the evidence presented to it (VC&B, secs. 
304 and 305). The Navy Department has re- 
peatedly held that the court itself, having person- 
ally heard the witnesses’ testimony, is ordinarily 
more qualified to arrive at the facts than is the 
reviewing authority (CMO 10, 1931, 15 and 16). 
The court must sift the evidence adduced by both 
sides and make a determination. The determina- 
tion to be made (assuming that the evidence estab- 
lishes that the offense charged was committed and 
that the accused committed it) is whether the ac- 
cused could tell right from wrong at the time he 
committed the act. In other words, if from the 
whole evidence there was a reasonable doubt that 
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the accused had sufficient mentality to know the 
nature of the acts committed by him, and to know 
that these acts were wrongful; then, and in that 
event, he should be acquitted. The court must be- 
lieve beyond a reasonable doubt that the defend- 
ant was sane at the time of the offense (160 U. S. 
469; 148 F. (2d) 665; CMO 3, 1944, 511, 514). 
This is what has come to be known as the “right 
from wrong” test. The Federal Courts and the 
Supreme Court of the United States have long 
since affirmed this test (227 U. S. 540; 160 
U.S. 469). 

It is in the application of the “right from 
wrong” test, mentioned in the preceding para- 
graph that the difficulty arises. In most trials 
in which the sanity of the accused has become an 
issue, both expert and nonexpert testimony usually 
is introduced. The question naturally arises, if 
doctors, with their scientific background, and lay 
persons who have known and observed the ac- 
cused, are in conflict over the mental competency 
of the accused, what are the poor members of the 
court expected to do in order to arrive at a de- 
termination of the accused’s sanity? The answer 
to this question was clearly expressed by the 
United States Court of Appeals for the District 
of Columbia in Holloway v. United States, 148 F. 
(2d) 665. The court there stated, “Legal tests 
of criminal insanity are not and cannot be the re- 
sult of scientific analysis or objective judgment. 
There is no objective standard by which such a 
judgment of an admittedly abnormal offender 
can be measured. They must be based on the in- 
stinctive sense of justice of ordinary men.” 

The same court, in attempting to reconcile the 
medical and legal views as to insanity, stated, 
“And so it is that when psychiatrists attempt on 
the witness stand to reconcile the therapeutic 
standards of their own art with the moral judg- 
ment of the criminal law they become confused. 
Thus it is common to find groups of distinguished 
scientists of the mind testifying on both sides 
and in all directions with positiveness and convic- 
tion. This is not because they are unreliable or 
because those who testify on one side are more 
skillful or learned than those who testify on the 
other. It is rather because to the psychiatrist 
mental cases are a series of imperceptible grada- 
tions from the mild psychopath to the extreme 
psychotic, whereas criminal law allows for no 
gradation. It requires a final decisive moral 








= oh Gate 


be 


mS S we DOD OLS et 


ao 












eee a> Ve 


ict 


re- 
nt. 
1a 
ler 
in- 


the 
ed, 


itic 
dg- 
ed. 
hed 
des 
vic- 
> or 
ore 
the 
rist 
uda- 
eme 
* no 
oral 














judgment of the culpability of the accused. For 
the purposes of conviction there is no twilight zone 
between abnormality and insanity. An offender 
is wholly sane or wholly insane. 

“A complete reconciliation between the medical 
tests of insanity and the moral tests of criminal 
responsibility is impossible. The purposes are 
different; the assumptions behind the two stand- 
ards are different. For that reason, the principal 
function of a psychiatrist who testifies on the 
mental state of an abnormal offender is to inform 
the jury of the character of his mental disease. 
The psychiatrist’s moral judgment reached on the 
basis of his observations is relevant. But it can- 
not bind the jury except within broad limits. 7'o 
command respect, criminal law must not offend 
against the common belief that men who talk 
rationally are in most cases morally responsible 
for what they do.” [Emphasis supplied. ] 

The court then went on to explain what would 
be required before a conviction in the lower court 
would be set aside on the grounds that the accused 
was insane: “The institution which applies our 
inherited ideas of moral responsibility to individ- 
uals prosecuted for crime is a jury of ordinary 
men. Z'hese men must be told that in order to 
convict they should have no reasonable doubt of 
the defendant’s sanity. After they have declared 
by their verdict that they have no such doubt their 
judgment should not be disturbed on the ground 


UNIFORM CODE OF 
What It 


VER SINCE THE UNIFORM CODE of 
Military Justice was passed, the question up- 
permost in the minds of a great many naval officers 
is, “Just how will this Code affect ordinary dis- 
cipline and the legal processes necessary to im- 
plement discipline?” The public press has 
published interpretations of the Code, from time 
to time, each interpretation being “slanted” ac- 
cording to the individual reporters’ knowledge of 
or interest in the Armed Services. As of this writ- 
ing, the Navy has 54 weeks in which to learn ex- 
actly what the new Code will require us to do. 
This article is a cursory coverage of all the im- 
portant aspects of the Uniform Code and should 
serve as background material for the more de- 


it is contrary to expert psychiatric opinion. Psy- 
chiatry offers us no standard for measuring the 
validity of the jury’s moral judgment as to culpa- 
bility. To justify a reversal circumstances must 
be such that the verdict shocks the conscience of 
the court.” [Emphasis supplied. ] 

In summary, therefore, when an accused raises 
a reasonable doubt of his mental capacity by intro- 
ducing evidence of his insanity, the prosecution 
can no longer rely on the presumption that “all 
persons are presumed to be sane,” but: (1) must 
prove the sanity of the accused like any other issue 
of fact; (2) the burden of proving the sanity of 


‘the accused is on the prosecution; (3) the prose- 


cution can introduce expert and nonexpert testi- 
mony in establishing the accused’s sanity; (4) 
qualified expert witnesses can state their opinions 
of the accused’s sanity, asswming certain facts in 
evidence to be true, in answer to hypothetical 
questions; (5) nonexpert witnesses can state their 
opinions of the accused’s sanity based only upon 
their knowledge and observations; and (6) the 
court must weigh all the evidence adduced at the 
trial and, sitting as a jury of ordinary men deter- 
mine whether the accused, at the time he com- 
mitted the offense for which he is being tried, was 
able to distinguish between right and wrong, knew 
that what he was doing was wrong, and was, 
therefore, capable of entertaining the requisite 
criminal intent. 


MILITARY JUSTICE 


Means 


tailed treatment we intend to give to the Code in 
later issues. 

In general, it can be said that the Code will 
present no startling changes in the administration 
of discipline or in the legal processes the Navy 
has used in the past. The Code reflects the inten- 
tion of Congress to provide additional safeguards 
against the exercise of undue control, by convening 
authorities, over the judicial functions of courts 
martial. The result has been to make the pretrial 
phases of courts martial a bit more complex. In 
addition, the responsibility for determining ques- 
tions of law has been transferred, in most in- 
stances, from the members of general courts 
martial to a law officer who sits with the court for 
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that purpose alone, and does not vote upon the 
findings of fact. 

Many other provisions of the Code reflect Con- 
gress’ concern over the variance, among the Serv- 
ices, in charging the same offenses and in the 
punishment meted out. This expression of con- 
cern by Congress is not in any way to be belittled 
however, because it represents an attempt to in- 
sure to every person in the military service a fair, 
impartial hearing based upon law and fact in 
each case, and we certainly have no argument with 
that way of transacting the Navy’s legal business. 

As we said last month, in our brief mention of 
the passage of the Code, the Judge Advocate Gen- 
eral has designated a unit within his office to 
collaborate with similar groups from the other 
branches of the Armed Forces in the preparation 
of a court martial manual. This manual, on 31 
May 1951, will take the place of Naval Courts and 
Boards, just as the Uniform Code will on that 
date supplant the legislative enactments (includ- 
ing the Articles for the Government of the Navy) 
under which the Navy now operates. 

Even before the implementation of the Code by 
some form of manual it is possible to discuss the 
broad aspects of the Code objectively, so that the 
naval service may be advised of at least the major 
changes which will take place when the new Code 
goes into effect. The over-all purpose achieved 
by this legislation will be to establish uniform 
definitions, and therefore concepts in all the 
Armed Forces, of those acts or omissions which 
are offenses punishable by court martial within 
our military community. It eliminates needless 
variations between the Articles for the Government 
of the Navy and the Articles of War by the drastic 
but simple step of abolishing both the AGN and 
the AW and substituting the Uniform Code. 
Thus, our current “rocks and shoals” are replaced 
by those articles of the Code which define offenses 
in clear and unambiguous language, and provide 
for punishment. 

The first change which will be noticed by naval 
personnel is the elimination of the term “Deck 
Court,” for the rather obvious reason that the 
word “deck” would be inappropriate for use in 
the land and air arms. Congress has redesig- 
nated the old Deck Court as a Summary Court, 
and the Summary Court has been redesignated a 
Special Court, with composition and powers re- 
maining substantially the same in both instances. 
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You will note one significant amendment that 
will make it easier for convening authorities to 
decide whether an accused will be tried by special 
court martial or by general court martial. This 


‘change closes up the gap which has heretofore 


existed between the maximum confinement that 
could be assessed by a summary court and the 
minimum usually deemed warranted by a general 
court and assessed as punishment. There is no 
actual minimum period of confinement to which 
general courts are limited, but sentences of con- 
finement for periods shorter than 6 months are 
not too frequent. ; 

The special court martial may have a warrant 
officer or enlisted man as a member, provided the 
accused requests his inclusion, in writing, and the 
scope of punishment is somewhat broader, as 
stated above, than in our present summary courts. 
The officer acting in the new summary court need 
not be specifically designated as such, if he is the 
only officer attached to a command. Chief war- 
rant officers are eligible to act as summary court 
officers. The general court martial retains its 
name and functions, but the composition is 
changed to include a “law officer.” This officer is 
required to pass upon interlocutory motions and 
objections, to decide all points of law which arise 
during the trial of a case, and to make rulings on 
all these’ matters in open court. By “interlocu- 
tory” is meant points which arise during the trial 
of a case which do not actually decide the guilt 
or innocence of the accused, and generally relate 
in naval courts to the admissibility of evidence 
or the competence of witnesses. 

The law officer actually is the legal adviser of 
the court, and is prohibited from voting on the 
findings and sentence of the court and may not 
rule upon challenges. Any other rulings, how- 
ever, made by the law officer of a general court 
upon any interlocutory question other than a 
motion for a finding of not guilty, or the question 
of accused’s sanity, shall be final and shall con- 
stitute the ruling of the court. 

In addition, before a vote is taken on the find- 
ings, the law officer is required to instruct the 
court, in the presence of the accused and his 
counsel, as to the elements of the offense and to 
“charge” the court on the basic American legal 
concepts of presumption of innocence and reason- 
able doubt. The law officer may be called before 
the court after a court martial has finally voted 
on the findings, for the purpose of putting the 
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findings in proper form, and these proceedings 
must be made a part of the record. In this one 
instance the accused and his counsel are barred 
from attendance before the court, but at all other 
times the accused and his counsel, as well as trial 
counsel (judge advocate) must be present at 
consultations of the court with counsel or the law 
officer. 

Another innovation is the requirement that the 
findings and sentence be announced by the court 
to the parties as soon as they have been determined. 

Under the new Code special courts martial will 
have jurisdiction to try officers as well as enlisted 
personnel for noncapital offenses; and command- 
ing officers may impose upon officers and warrant 
officers, in addition to or in lieu of admonition or 
reprimand, the withholding of privileges, restric- 
tion to certain specified limits and forfeiture of 
pay. 

The end result of the enactment of the Code is 
to abolish the Articles for the Government of the 
Navy, except Articles 1, 2, 3, 21 and 67, as of the 
date the Code becomes effective. The excepted 
Articles remain in force, but do not relate to jus- 
tice. The Army and Coast Guard lose their 
Articles of War and Disciplinary Laws, respec- 
tively. In their stead will be the Uniform Code, 
which will be for all services the sole statutory 
authority for: 

(a) Jurisdiction over persons, places and 
offenses ; 

(6) commanding officers’ mast punishments 
and other nonjudicial punishments; 

(¢) the establishment of pretrial and trial 
procedure ; 

(d) the creation and constitution of three 
classes of courts martial, corresponding to those 
now existing; 

(e) the composition, eligibility, and qualifica- 
tions of court members, officers, and counsel ; 

(f) the review of findings and sentences and 
the creation and constitution of reviewing 
tribunals; 

(g) the listing and definition of offenses—re- 
drafted and rephrased in modern language. 

We intend to discuss each major change sepa- 
rately, in future issues of the JAG Journat, so 
that all officers may be ready to make the neces- 
sary adaptation of systems when the new Code 
becomes effective. At this time, however, we 
merely enumerate the most important changes. 





While we in the Navy will note more changes in 
terminology and procedure than will the other 
services, we will recognize them as being reason- 
ably logical outgrowths of our modern social pat- 
tern. We predict that the new Code will be 
adopted and fitted into our routine with far less 
strain than might be expected. Undoubtedly the 
prime reason for this will be that the injustices 
and abuses the Code seeks to cure have not been 
widespread in our old Navy system. 

Mast punishments, referred to in the Code as 
“commanding officers’ nonjudicial punishments,” 
are limited to those specifically authorized by the 
Code. Confinement, and confinement on bread 
and water or diminished rations, will be reserved 
for personnel attached to or embarked in ships. 
Ashore, withholding of privileges, restriction, ex- 
tra duties, and reduction in rating will be the 
punishments assessed most frequently, together 
with forfeiture of pay. SecNav is empowered to 
still further restrict or limit mast punishment by 
his own supplementing regulation. In addition, 
SecNav is authorized to permit personnel to elect 
whether they wish to be tried by a court martial 
in lieu of mast punishment. This last mentioned 
provision was made in recognition of the distinc- 
tion between mast and company punishment in 
the other services. In the Navy, election of court 
martial might result and at sea certainly would 
result, in the issues being decided by a single sum- 
mary court officer who is junior in rank and ex- 
perience to the commanding officer who would 
award mast punishment. In the other branches 
this is less likely because courts martial generally 
are convened in an echelon above the company 
level, at which nonjudicial punishment is imposed. 

When a man believes that his mast punishment 
is unduly severe, or unjust, he may appeal through 
regular channels to the next higher bracket in the 
chain of command, meanwhile paying such pen- 
alty as he was assessed at mast. Should his ap- 
peal be sustained his lost pay or other abridged 
privileges may be ordered restored by the higher 
echelon. Officers may lose half of 1 month’s pay 
in lieu of or in addition to private reprimand or 
admonition, but only if this penalty is assessed by 
an officer authorized to convene a general court 
martial. As now, officers and men may be re- 
stricted, but not to exceed 2 weeks. 

Because of the stringent provisions made by 
the Code, respecting the assignment of legally 
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trained prosecutors and defense counsel, as well 
as law members of courts, the number of officers 
designated as law specialists, and so certified 
by the JAG, undoubtedly will increase. The 
Code requires specifically that the trial counsel 
(prosecutor) and defense counsel of a general 
court be either : 

(a) a law specialist who is a graduate of an 
accredited law school or is a member of the bar of 
a Federal court or of the highest court of a 
State; or 

(6) a member of the bar of a Federal court or 
of the highest court of a State. 

The foregoing paraphrases a portion of Article 
27 of the Uniform Code. To avoid any confusion 
however, let it be clearly stated that membership 
in the bar of a Federal court or of the highest court 
of a state, alone, is sufficient qualification for 
assignment to duty as trial counsel or defense 
counsel of a general court. It is only the “law 
specialist” who is a graduate of an accredited law 
school who may serve as trial counsel or defense 
counsel of a general court without being a member 
of the bar of a Federal court or of the highest 
court of a state. 

Officers in either of these categories must be cer- 
tified by the JAG as competent to perform such 
duties in a general court, before they can assume 
such duties. 

As to special courts, the assignment of a law 
specialist as either trial counsel or defense counsel 
is not mandatory. Nor is a law member assigned 
to a special court martial. If, however, a law 
specialist or law graduate is assigned as trial coun- 
sel, the convening authority must appoint a de- 
fense counsel of equal qualifications. In this re- 
gard, certification by the JAG that trial counsel 
is competent to try general court martial cases is 
a qualification which must be met by the appointed 
defense counsel before that special court. 

The much-debated question of the advisability 
of appointing enlisted men as members of courts 
has been finally decided by the enactment of this 
Code. After it becomes effective enlisted men may 
serve as members of general or special courts, 

under certain circumstances. They may not be 
assigned except for the trial of an enlisted man 
who has personally requested in writing that 
enlisted personnel serve as members; they may not 
be members of the same unit or of a corresponding 
unit (such as, a ship’s crew, an aircraft squadron, 
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a company of Marines) ; they may not be junior 
to the man being tried, if at all avoidable; and 
they must be selected as best qualified by reason of 
age, education, training, experience, length of 
service and judicial temperament. When enlisted 
men serve on courts at least one third of the total 
membership must be enlisted men. 

Of particular interest is the fact that this Code 
authorizes the convening of “mixed” courts; that 
is, courts composed of members drawn from more 
than one of the services. The percentage of mem- 
bers who will be required to be of the same service 
as the person on trial is not specified in the Code, 
but undoubtedly will receive attention in the 
Presidential regulations. While it does not 
appear, as a practical matter, that “mixed” courts 
will be often convened, this statutory provision 
covers contingencies where prompt and effective 
action is most necessary. 

For the obvious and logical reason that the term 
“deck court” would be out of place in the other 
services, the three classes of courts martial have 
been given the Army names—summary, special, 
and general. These correspond to the deck, sum- 
mary and general courts as we now have them, as 
to the offenses tried before them and, substantially, 
as to the extent of the punishments that may be 
adjudged. Special courts, as we said above, have 
a somewhat extended scope as to sentences. The 
composition of the general court varies, however, 
through the addition of a nonvoting official of 
the court, known as the “law officer.” The duties 
and authority of the law officer will be treated in 
more detail, below, and undoubtedly will be the 
subject of one or more articles in future issues 
of the JAG Journat. For the present it will 
suffice to think of him as somewhat akin to a judge 
who presides at a jury trial. While the law officer 
may not preside (a point which must be settled 
by the forthcoming regulations and manual), he 
will make final, conclusive rulings on the law, 
leaving the other members to decide the factual 
situation. There are some, few but important, 
exceptions to his authority, but we will return 
to them later. 

To get back to the types of courts, it will be 


“necessary, in future, to pause and reflect a bit 


when a man’s service record shows a conviction by 
summary court. At present this might point to 
a serious offender who will bear close watching, 
as being intractable and unimpressed by the lesser 























punishments. After the Code has become effective, 
such an entry will have no greater significance 
than a deck court entry has today. 

The jurisdiction of all three types of courts 
martial has been broadened, not only by the 
articles establishing the courts and defining them, 
but as well by other articles enacted to plug gap- 
ing holes in the old system and by changes in the 
statute of limitations. 

For example, authority will exist for the trial 
of men belonging to one branch of the armed 
forces by courts convened by any of the other 
branches. The members of general and special 
courts need not, necessarily, all be members of 
the same branch. This authority exists, but to 
what extent it will be used is one of the things the 
President will provide in his regulations, as he is 
required to do by the Code itself. Joint opera- 
tions must be provided for, of course, just as they 
have periodically since 1836, when Marines serv- 
ing with Army units in the Florida Indian up- 
risings were made subject to the Articles of War 
during the period of joint service. The concept 
is not at all novel, therefore, nor unreasonable in 
view of the probability of extensive joint opera- 
tions in any future conflict. Further comment on 
this aspect must await the promulgation of the 
President’s regulations. 

One of the gaps bridged by the Code is the lack 
of statutory authority to bring a man to trial 
after his discharge from service, for certain seri- 
ous offenses committed before his discharge other 
than frauds in violation of Article 8, AGN. The 
need for such authority was brought into sharp 
focus by the Supreme Court decision in the 
Hirshberg case, of recent memory. Under the 
new Code, offenses punishable by confinement for 
5 years or more, and for which a man cannot be 
tried in any Federal or State criminal court, still 
can be tried by a court martial, regardless of 
separation from service prior to trial. By limit- 
ing the class of offenses for which one may be tried 
after separation to those calling for a 5-year 
prison term, the Code protects all who are subject 
to it from being haled into court for minor 
offenses, after separation. Then, too, the statu- 
tory period of limitation within which trial must 
be ordered, will operate to prevent undue delay 
in trying those who fall under this provision. 

A California Federal district court held, in 
1946, that a man who had deserted from the 





Marine Corps, then enlisted in the Navy and on 
the completion of his service received an honorable 


‘discharge “from the naval service,” could not be 


tried for his act of desertion. This decision 
bound, the Navy so to hold in other similar con- 
victions by courts martial. When the new Code 
becomes effective, it will give the services statutory 
authority to try such future deserters, regardless 
of their subsequent fraudulent service in, and 
honorable discharge from, another branch of the 
armed forces. 

While the Navy has long followed, and con- 
sidered adequate and utterly fair, a routine of 
investigation before ordering any person to trial 
by a general court, the Code spells out for uni- 
versal use a new pretrial procedure. The result 
is a hearing somewhat similar to our present 
courts of inquiry and boards of investigation. It 
is conducted by a single investigating officer, and 
it may be held either before or after formal 
charges and specifications have been delivered to 
the accused. Normally, however, the delivery of 
charges will precede the investigation. The per- 
son accused has the right to be present at the in- 
vestigation, to be represented by counsel, to cross- 
examine witnesses and to present witnesses who 
will testify for him, both as to the facts and as to 
matters in mitigation. The command which con- 
venes the investigation decides, upon its comple- 
tion, whether the charges should be forwarded to 
the convening authority of general courts, or 
other disposition should: be made of the case, in 
the interests of justice. 

If the charges are formulated and served on the 
accused after an investigation, and if the accused 
was present and afforded opportunity for repre- 
sentation by counsel, cross-examination and pres- 
entation of evidence, there need be no further in- 
vestigation unless the accused demands it. When 
such demand is made, further investigation limits 
the accused to further cross-examination and to 
the presentation of new evidence in his behalf. 

If a command determines that the charges will 
be forwarded to the convening authority of gen- 
eral courts, a statement of the substance of the 
testimony for both sides must go forward with the 
charges, and the accused must be given a copy of 
the statement. 

When a convening authority receives charges 
and specifications against any accused, he is re- 
quired to refer them to his legal officer for his con- 
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sideration and advice before he orders trial by 
general court. No general court may be ordered, 
then, unless the charge states an offense punishable 
under the Code, and the charge is warranted by 
evidence indicated in the report. If a charge or 
specification is not formally correct, or is not sup- 
ported by the evidence, the convening authority 
may make changes or corrections necessary to 
conform the charge or specification to the 
evidence. 

The time element of pretrial procedure has been 
given due consideration under the Code. If a 
command holds a man for trial by general court, 
the charges and specifications must be forwarded 
to the convening authority within 8 days after 
arrest or confinement for trial, or the reasons for 
delay reported to that officer. Provision is made, 
too, against hasty trials after an accused is or- 
dered to trial: Under the Code, trial counsel 
must serve a copy of the charges and specifications 
on the accused in all general and special courts 
martial. The accused in a general court may not 
be brought to trial within 5 days after he has been 
served, and a 3-day lapse of time is provided in 
special courts. 

Trial procedure will undergo significant changes 
after 31 May 1951, all designed to insure prompt, 
fair and impartial hearings on clear-cut issues, 
with the maximum legal protection of all ranks 
and ratings in the military community who may be 
accused of offenses. All of our constitutional and 
traditional safeguards are clearly expressed in 
the Code, many in stronger terms than before. 

A statute of limitations is that part of the 
organic law which places a time limit upon in- 
stituting legal proceedings, civil, or criminal, 
against a person. In the Navy the Statute of 
Limitations has been brief and reasonably clear 
in the past. The Statute of Limitations set forth 
in the Uniform Code of Military Justice is con- 
siderably more complicated, and will require an 
article of its own in a later issue of the JAG 
JournAL. One significant change has been made 
in the matter of wartime desertions. It will be re- 
called that the wartime deserter had a slight edge, 
under our present Statute of Limitations, over the 
peacetime deserter, because the Statute of Limita- 
tions began for the peacetime deserter with the 
date on which his enlistment normally would ex- 
pire and ran for 2 years thereafter, while the 
Statute of Limitations began for the wartime de- 
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serter on the date of desertion. This advantage 
was considerably offset by the practice of issuing 
an order for trial in the case of deserters within 
the 2-year statutory period of limitation, thus 
rendering the deserter liable to trial at any time 
thereafter. Under the Code, Congress has pro- 
vided that wartime desertion or absence without 
leave may be tried and punished at any time with- 
out limitation. This obviates the possibility that 
a wartime deserter may escape punishment 
through oversight in preparation of an order for 
trial before the statutory limitation runs out. 

The Code bars the trial of peacetime deserters 
and of offenders who in peacetime perpetrate 
frauds against the United States or in peacetime 
mishandle the property or contracts of the United 
States, unless sworn charges and specifications are 
received by an officer exercising summary court 
martial jurisdiction over the offender within 3 
years after the date of the alleged offense. Also 
brought within this same time period are: peace- 
time desertion, manslaughter, rape, larceny, rob- 
bery, forgery, maiming, sodomy, arson, extortion, 
assault, burglary, housebreaking and perjury. 

Wartime offenses involving frauds against the 
United States in any manner and wartime offenses 
arising out of the handling of property or con- 
tracts of the United States and the financial as- 
pects of contract negotiations or terminations, can 
be tried by courts martial providing’ sworn 
charges and specifications are delivered to an of- 
ficer having summary court martial jurisdiction 
over the accused within 3 years after the termina- 
tion of hostilities as proclaimed by the President 
or by joint resolution of Congress. 

Offenses not specified are not triable by a court 
or punishable at mast if committed more than 2 
years before sworn charges and specifications are 
received by the officer exercising summary court 
martial jurisdiction over the command or before 
the imposition of mast punishment. 

The only pleas that an accused may enter, upon 
arraignment, will be, “not guilty” or “guilty.” It 
is possible that the regulations and Manual will 
permit as a “regular” plea “not guilty of the 
offense charged, but guilty of a lesser included 
offense”; however, any other plea will be con- 
sidered an irregular plea and, if made, a plea of 
“not guilty” will be entered in the record. 
Similarly, a plea of “not guilty” must be recorded 
by the court for an accused who has pleaded 
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“guilty” improvidently or through lack of under- 
standing of its meaning and effect, or who fails 
to make, or refuses to make, any plea. Courts are 
prohibited by the Code from receiving a plea of 
“guilty” to any offense which may be punished by 
the death penalty. 

In addition to restating current naval pro- 
visions for equal opportunity of prosecution and 
defense to obtain witnesses and other evidence, 
the new Code provides that witnesses may be com- 
pelled to appear and testify in any part of the 
United States, its territories and possessions. 
Under present law a witness may refuse to ap- 
pear, with impunity, if he is served with a subpena 
outside the State in which the court martial is 
sitting. In a few important cases it has been 
necessary for courts, complete with counsel and 
parties, to adjourn to the place where a material 
witness resided, in order to secure his testimony. 

The Code also provides a penalty of a $500 fine, 
or imprisonment for 6 months, or both, for the 
offense of refusal or willful neglect to appear and 
testify or refusal to qualify as a witness when a 
subpena has been duly issued and the person has 
been paid or tendered the proper fees and mileage 
costs. The court martial or other military tribu- 
nal does not exact the penalty, however. The 
offender is prosecuted by a United States attorney 
in a Federal district court or by the officer prose- 
cuting for the government in a territorial or other 
Federal court of original criminal jurisdiction. 

Military tribunals will have, for the first time, 
however, authority to punish any person, includ- 
ing civilians not subject to the Code, for con- 
tempts of court committed in the presence of the 
court. The maximum punishment is 30 days con- 
finement or $100 fine, or both. 

A significant change is made by the Code con- 
cerning the number of votes necessary to convict 
and to pass sentence. A conviction of any offense 
which carries a mandatory death penalty requires 
the concurrence of all members present; and no 
person may be sentenced to death unless all the 
members present concur. A three-fourths ma- 
jority of all members present is required to vote a 
penalty of life imprisonment or confinement in 
excess of 10 years. Convictions of offenses not 
carrying a mandatory death penalty require a 
two-thirds majority, and all sentences other than 
death, life imprisonment or confinement in excess 
of 10 years require the vote of two-thirds of the 


members present when the sentence is voted on. 
All other questions to be decided by the members 
of general or special courts are decided by a simple 
majority. A tie vote on a challenge disqualifies 
the challenged member; a tie operates against the 
accused on a motion for acquittal or for a finding of 
insanity, but will operate for the accused on any 
other question. 

A copy of the record of proceedings of each 
general or special court martial must be given to 
the accused. 

As in the past, punishment which a court mar- 
tial may direct will be limited by the President 
by a schedule to be promulgated. There is little 
reason to believe the schedule will vary greatly 
from that currently in force in the Navy, but re- 
examination in the light of modern trends is indi- 
cated. Under the Code, sentences of confinement 
not suspended will begin to run from the date sen- 
tence is adjudged by the court martial. Confine- 
ment will be regulated by the service Departments, 
but authority is given to confine prisoners in any 
place of confinement under the control of any of 
the armed forces, or in any Federally controlled or 
used penal or correctional institution. 

The Congress has given us, by the Uniform 
Code, a very complex and complete system for the 
review of courts martial. The subject was given 
such detailed attention that it is impractical to 
discuss it briefly, here. It just does not permit 
of brevity, but will call for a series of articles be- 
fore the Code goes into effect. The purpose of 
Part IX of the Code, comprising 18 separate 
articles is clearly to insure to all persons subject 
to the Code thorough, careful review by compe- 
tent lawyers all the way up the ladder. Not all 
cases will reach this tribunal, but in those cases 
that do, the accused and the Government will be 
represented by qualified appellate counsel. 

After making detailed provisions for Courts of 
Inquiry and the authority to administer oaths, 
both in and out of court, the Code considers and 
provides for careful explanation of the Code to 
all personnel, rather than merely “reading rocks 
and shoals” to the crew every 6 months; proce- 
dure for redress of wrongs; redress of injuries to 
property; and for the delegation and subdelega- 
tion of Presidential powers. 

The foregoing provisions are all included in 
Section 1 of the Code. Sections 2 through 17 of 
the Code have been separated from Section 1 in 
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order to exclude them automatically from the 
provisions of Section 1, and at the same time to 
preserve them as statutory law in an appropriate 
place in the United States Code. These latter 
sections, 2 through 17: constitute savings provi- 
sions for remaining articles of the Code in the 
event any article or part should be declared in- 
valid; preclude inference of legislative construc- 
tion being placed on abbreviated titles, known as 
“catch lines”; insure that offenses committed 
under present laws may be punished under present 
laws, even though prosecuted after their repeal 
by the new Code; provide for the effective date of 
the Code with the single exception that the author- 
ity of the Judge Advocate General to grant a new 
trial, under certain conditions, for offenses com- 
mitted during World War II is made effective 
immediately. They restate, also, the authority of 
naval officers after loss of vessel or aircraft; the 
authority of officers of separate organizations of 
Marines; commanders’ duties of example and cor- 
rection; provide for divine service on board ves- 





sels and at naval activities, and reverent be- 
havior during divine service; prescribe a standard 
oath of enlistment; provide for the removal to 
district courts of civil or criminal suits against 
naval personnel started in State courts, when the 
suit is based upon any act done under color of offi- 
cial duty; regulate the dismissal of officers; 
set forth the qualifications of Judge Advocates 
General; and repeal existing provisions of law. 

We have not attempted here to cover all of the 
provisions of the Code—nor, in fact, have we 
touched upon all of the important provisions. 
Many of the technical aspects of the Code have 
been passed over, deliberately, in order to stress 
the major changes hoping, thereby, to give all our 
readers a clear picture of what is in the wind 
without the distraction of technicalities. 

The JAG Journat in forthcoming issues will 
carry informative, but more technical, articles 
until the Code becomes effective, in order that it 


may then be placed Sere aE confusion 


or error. 


ADMIRALTY Public Ubrary 


HE NOVEMBER 1947 ISSUE of the JAG 

JourNat discussed the right of Navy personnel 
to maintain suit for salvage in the light of the 
traditional Navy Department policy and the 
Omaha-Odenwald decision. A variation of the 
problem was presented in a libel filed in the 
Southern District of New York by a Naval Reserve 
captain on inactive duty against the Livingston 
Roe and the Panama Transport Co. The services 


involved the saving of the SS Livingston Roe and — 


her cargo of gasoline from destruction by fire 
at Recife through naval personnel facilities under 
the officer’s command. The district court recog- 
nized that a suit might be maintained under the 
circumstances, which were present in the Omaha- 
Odenwald, where neither the vessel nor the Navy 
was charged with any duty of rescuing the scuttled 
foreign blockade runner. The Livingston Roe 
situation, however, was held to be one where the 
salvage services “were within the scope of duties 
enjoined upon the Navy of which libelant was a 
high-ranking officer, and that he performed those 
services in that capacity and pursuant to such 
duties.” Accordingly, the court held the libelant 
disqualified to receive a salvage award. 
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Detroit, Mich, 

With the complete activation of the Military 
Sea Transportation Service (MSTS) on 1 March 
1950, the former Army transport vessels became 
officially “vessels of the Navy” and subject to the 
Navy Department administrative vessel-damage 
settlement authorization (Act of 3 July 1944, 58 
Stat. 726, 46 U.S. C. 797). The Judge Advocate 
General has issued a detailed 10-page pamphlet, 
“Admiralty Claims” (NAVEXOS P-658), setting 
forth in detail the investigation, reporting, survey 
and settlement procedures which apply to all naval 
vessels. Copies can be had upon application to 


the Office of the Judge Advocate General (Attn: . 


Admiralty Claims Branch), Navy Department, 
Washington 25, D. C. 

Frequently, one wishes to obtain an official 
version of the various sets of Navigation Rules. 
Prior to the 1948 issues, these had appeared in 
Navy Regulations. They are set forth in a very 
convenient form in Farwell on The Rules of the 
Nautical Road, Griffin on Collision, and in several 
other publications. The Coast Guard issues a 
series of pamphlets, setting forth each set of rules 
and any regulations adopted thereunder. These 
are obtained upon application to the Commandant 
of the Coast Guard, Washington 25, D. C. 
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